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THE POTENTIAL IMPACT OF HOMOSEXUAL PARENTING ON CHILDREN
Lynn D. Wardle 
        The legalization of gay marriage has been a contentious issue since the Hawaii Supreme Court struck down a Hawaii law prohibiting such marriages.  Many commentators have addressed the related, and similarly divisive, issue of same-sex parenting.  In this article, Professor Lynn D. Wardle argues that the legal academic and social science communities have come to the defense of gay marriage and parenting too hastily, without considering the effects of both on children.  In particular, Professor Wardle asserts that law review articles supporting homosexual parenting have relied on methodologically flawed and inadequate social science studies comparing the effects of same-sex and opposite-sex childrearing.  The author suggests that these studies have ignored significant potential effects of gay childrearing on children, including increased development of homosexual orientation in children, emotional and cognitive disadvantages caused by the absence of opposite-sex parents, and economic security.
       The author also examines judicial responses to homosexual parenting in adoption, custody, and visitation cases.  He contends that judicial reaction has run the gamut from outright disapproval to open acceptance of gay parenting.  But he notes that more recent case law reflects an approach which treats same-sex and opposite-sex childrearing as equivalent.  To underscore the connection between gay marriage and parenting, Professor Wardle discusses and critiques the landmark Hawaii decision overturning a law restricting marriage to heterosexual couples.  In particular, he argues that the Hawaii attorney general failed to argue forcefully that the state has a compelling interest in protecting children from the effects of gay marriage, and that the trial judge trivialized the state's expert testimony on that issue.  The author concludes that same-sex marriage*834 and parenting issues do not belong in the courts; he approvingly points to Scandinavian laws which are permissive in extending marriage benefits to gay couples, but which are restrictive in denying such couples adoption and custody privileges.
       Professor Wardle's answer to the judicial morass is a rebuttable presumption in custody cases relating to proof of extramarital sexual activity.  He proposes that such a presumption apply to ongoing homosexual behavior, take account of the degree of actual harm caused by such conduct, and run in favor of the party who was faithful to the marriage.  According to the author, such a presumption, if reasonably applied, would ensure that the interests of children are accorded proper consideration in societal decisions about same-sex marriage and parenting.
. . .

II. Introduction: Scholarship in the Interest of Adults or Children?
A. The Lacuna in Contemporary Law Review Literature Regarding Homosexual Parenting
       The proposed restructuring of the family to legitimate homosexual family relations may be among the most heavily advocated family law reforms to be discussed in recent years.  For example, a year ago I reviewed as much of the law review literature as I could find on the subject of same-sex marriage that had been published between January 1990 and December 1995.  I found seventy-two articles, notes, comments, and essays about same-sex marriage published in law reviews available in North America, [FN10] a nine-fold increase over the eight law review pieces on the same subject published in a similar period two decades earlier, when the topic was first seriously raised in litigation in the United States. [FN11] There has been a similar explosion in the law review literature advocating the legalization of what I will herein call homosexual parenting--that is, the exercise of unrestricted, unconditional parental relationship rights, fully equivalent to those enjoyed by heterosexual parents, by lesbian and gay couples, homosexual biological or adoptive parents, homosexual partners and ex-partners of biological parents, and homosexual prospective legal parents (homosexual individuals seeking to adopt children or become parents by means of assisted procreation). [FN12] At least ninety different law review articles, comments, notes, or essay pieces primarily addressing custody, visitation, assisted procreation, and adoption issues involving gay or lesbian parents have been published since 1990, [FN13] compared to only three pieces published in the same period twenty years earlier. [FN14]
       In contrast to the law review publications addressing same-sex marriage two decades earlier, [FN15] the most recent law review literature about same-sex marriage and homosexual parenting has been drastically imbalanced. Only one of the seventy-two pieces published in the nineties unequivocally supports the rule of exclusive heterosexual marriage, while sixty-seven pieces advocate or support same-sex marriage. [FN16] Thus, the ratio of recent law review literature that favors same-sex marriage to that opposing it is roughly 67:1-- hardly a record of a fair exchange or serious examination. Likewise, virtually all of the law review literature addressing homosexual parenting advocates the politically popular progressive position favoring legalization or expansion of legal status, benefits, and privileges for homosexual parenting. The imbalance is even greater in the articles addressing homosexual parenting. None of the articles contain substantial criticism of proposals to legalize or expand the legal status of homosexual parenting. [FN17]
       Such unanimity in the law review literature is quite remarkable.  Because lawyers generally are known for their penchant to discuss all issues from “the other hand,” to espouse alternative perspectives, and generally to disagree and to produce more opinions on a given subject than the number of lawyers involved in the discussion, the absence in the law review literature of virtually any substantial disagreement with the orthodoxy favoring homosexual parenting is quite notable. Moreover, the monolithic solidarity of the law review literature endorsing homosexual parenting stands in stark contrast to the sharply divided public controversy regarding homosexual parenting. The substance of the position promoted in the law review literature hardly reflects general public opinion, either. In fact, public opinion polls indicate that the American people strongly disfavor adoption by same-sex couples. [FN18]
       The extremely one-sided overall alignment of the scholarship addressing same-sex marriage and homosexual parenting reflects the one-sided advocatory style of many of the articles, comments, notes, and essays published in the law reviews.  With some notable exceptions, [FN19] the contemporary law review literature on these topics tends toward a propagandistic style and away from the balanced and scholarly. The willingness to honestly state opposing positions, to meet those arguments directly, and commitment to the fair-and-vigorous-exchange-of-informed-opinions ideal of legal scholarship is generally absent from most of the current law review literature addressing same-sex marriage and homosexual parenting. [FN20]
       The legalization of homosexual parenting, essentially rendering sexual conduct of a parent a presumably irrelevant factor for purposes of child custody, visitation, and other child welfare cases, would constitute a significant shift in the legal and social assumptions and legal model of parenting.  Accordingly, the proposals to legalize same-sex marriage and homosexual parenting certainly should be thoroughly and carefully considered.  Likewise, the legalization of homosexual parenting would represent profound alteration of the structure of childrearing and the family. That, of course, is where the law review literature plays an important role. Historically, lawyers have distinguished themselves by their ability to take all sides in the debate of proposed legal reforms, and law reviews have excelled in providing a forum for the “free trade in ideas,” [FN21] the “robust debate of public issues” [FN22] that is essential to our system of free government. The current generation of law review literature, however, fails to provide that important function with respect to the same-sex marriage and homosexual parenting issues. The current literature fails to provide almost any serious criticism, scrutiny, or even a modest exchange of opposing opinions. In the law reviews, the “broad dissemination of principles, ideas, and factual information . . . [and] robust public debate” that is needed to test and refine the proposal has not even begun. [FN23]
       Some bias in the contemporary law review literature regarding homosexual parenting is not surprising.  The faction that is most interested in the issue, that stands to gain the most by proposed legal reforms, can be expected to be most active in generating law review articles, notes, comments, and essays.  Because advocates of the proposed legalization of homosexual parenting are not explicitly seeking to deny legal rights or interests to any other identified group, [FN24] there is no group with a strong vested interest in presenting the other point of view. Additionally, academics prone to publish in law reviews live, work, and form their opinions in an environment that prefers novel and antiestablishmentarian positions and which is generally hostile to the expression of conservative positions on these particular issues. [FN25] A high cost is paid by scholars for opposing or criticizing the preferred intellectual position on such issues. [FN26] Thus, some imbalance in the law review literature (favoring legalization of homosexual parenting) can be expected. However, the degree of imbalance--the total absence of substantial criticism of the legalization of homosexual parenting--is truly extraordinary. The problem thus goes beyond rational uniformity of belief and involves a rather strong intellectual taboo against criticizing or opposing the pro-legalization point of view.
       Most of the articles advocating homosexual parenting are filled with adult-rights talk.  Although this certainly is a legitimate perspective, in this area of law (dealing with doctrines and policies protecting and promoting parent-child relations), it probably is not the most important focus.  The focus on the welfare of children and the social interests in the parent-child relation ought to be central, and the adult-rights focus secondary.  Yet much of the law review literature is clearly adult-advocacy literature attempting to vindicate a particular rule or principle for the benefit of a certain class of adults.  The manipulation of child-oriented rules of law for the political purposes and benefits of adults is troubling.
III. Caution About the “Scientific Studies” That Are Used to Support Homosexual Parenting Claims
A. Homosexual Parenting Claims and the Equivalence Issue
       Advocates of legalization of homosexual parenting assert essentially three kinds of arguments: constitutional arguments, nonconstitutional policy arguments, and social science arguments.  The constitutional arguments assert that considering homosexual behavior as a negative factor in custody cases improperly entails classification based on gender, [FN34] improperly burdens a suspect class, [FN35] infringes upon a fundamental right of privacy or intimate association, [FN36] and violates the Establishment Clause. [FN37] These are not very convincing *842 claims. All of these arguments have been raised numerous times in other family-status cases and law review articles claiming that it is unconstitutional for states to refuse to recognize same-sex marriage, and to date none of them has succeeded. [FN38] Although it is possible to hypothesize some cases, dealing with extraordinary fact situations or especially ill-considered statutes, in which the constitutional arguments might be valid, the general proposition that a state violates the U.S. Constitution by giving legal preference and comparative advantages to heterosexual adults over homosexual adults in parental relationship cases is without basis. [FN39]
       The public policy arguments assert, inter alia, that (1) the state should not enforce prejudicial social stigma against parents who engage in homosexual behavior, [FN40] (2) same-sex parents can and do provide parenting that is just as good--as valuable for children--as that provided by heterosexual married couples and individuals, [FN41] (3) public policy should encourage formation of families, even nontraditional same-sex parenting families, because two parents (even of the same gender) are better than one, [FN42] and (4) because parenting by an adult who is engaged in a homosexual relationship may be the best option for a particular child. [FN43] The first of these arguments is an adult-agenda-promoting argument that essentially ignores the core concern in parental relationship cases, which must be the welfare of children. Thus, even if it were true, it would not compel or justify a change of parental relationship policies.
       The last two policy arguments are variations of a common theme--that in the world we live in, persons who engage in extramarital sexual relations, including homosexual relations, may, in some cases, provide the best available parenting alternative for particular children. This argument recognizes that all parents are imperfect and acknowledges the tremendous failures of the alternatives to parenting (e.g., the abuse of institutional care, the limbo of foster care, and the tragedies of other governmental substitutes for in-home parenting, the disadvantages of single-parenting). It is hard to disagree that, despite the possible harms children may suffer from the extramarital sexual behavior, including homosexual behavior, of their parents, if the best interests of children is followed in all cases, there undeniably will be, and have been, some cases in which a parent engaged in extramarital sexual behavior will offer, and has provided, the least detrimental practical parenting alternative. [FN44]
       Thus, this article does not quarrel with the last two principles above or that there are and will be in this imperfect world exceptional cases in which less-than-ideal parents and less-than-perfect custody and adoption arrangements are the best options for a particular child or children.  However, the critical policy debate over legalizing homosexual parenting, however, is not about recognizing individual exceptions or legitimating homosexual parenting only in extraordinary cases.  The advocates of legalization of homosexual parenting seek to establish a general policy and rule of law that homosexual relations are fully equal--just as good as and legally equivalent in all ways--to heterosexual parenting.  That is the core, disputed factual predicate of the claims for homosexual parenting.  Thus, the second policy claim raises the fundamental issue in the current policy dispute: is homosexual parenting generally as good for children as heterosexual parenting?
       This is a factual question.  But it is a question of legislative fact, not adjudicative fact.  That is, it calls for a determination of more than arguable “scientific” facts about causes and effects. It asks a broad question about overall benefits for children and families in society in general, not a narrow question about benefits for a particular child in a particular case. It takes a long-term perspective (what will the results be for society and children over time), rather than a short-term perspective (what seems to be best here and now). It calls for a finding of normative fact as well as scientific fact. Thus, it is the kind of question that legislatures, not courts, are best-suited to investigate and decide. Legislatures can better address these kinds of issues because of their superior fact-finding capacity and public accountability. [FN45]
        Inevitably, the question requires a factual comparison of the general childrearing abilities of heterosexual and homosexual couples and individuals as classes, a subject about which there was little information until quite recently. Within the past decade, however, it has become a very popular topic in professional, especially social science, literature. [FN46] Most of this new literature is supportive, much of it self-affirming, of homosexual parenting. Advocates of legalized homosexual parenting have cited this social science literature to show that homosexual parenting is just as good as heterosexual parenting or that there is no more detriment to children from homosexual parenting than from heterosexual parenting. However, on close examination, the evidence does not prove that homosexual parenting is equivalent to heterosexual parenting or that it is not harmful in significant ways to children. Most of the studies of homosexual parenting are based on very unreliable quantitative research, flawed methodologically and analytically (some of little more than anecdotal quality), and provide a very tenuous empirical basis for setting public policy. And even from this body of research there are indications of some significant potential detriments to children from homosexual parenting.
B. Some Methodological Concerns About the Studies Purporting to Show Equivalence of Homosexual Parenting
      [This section is deleted: the same points are made in Meezan & Rauch and in Stacey & Bilarz in somewhat less tendentious language.)]    

IV. The Need for Dual-Gender Parenting
A. Indicia of Potential Harm for Children from Homosexual Parenting
       Given the sympathetic orientation and methodological bias of the social science studies of the effects of homosexual parenting on children, it is remarkable that the data reported in some of these studies provides a basis for serious concerns about potential detrimental effects upon children raised by gay or lesbian parents.  Because of the methodological flaws mentioned above (such as small sample size), the concerns cannot be called conclusive, but the data certainly raise questions that need to be examined.  Until these concerns are conclusively dispelled, it would not be rational to adopt a public policy endorsing or legitimating homosexual parenting.  The most obvious risk to children from their parents' homosexual behavior suggested by the current studies relates to the sexual development of the child.  Both theory and empirical studies indicate the potential that disproportionate percentages of children raised by homosexual parents will develop homosexual interests and behaviors. [FN84] The Belcastro study noted that even based on the studies biased to produce data supporting homosexual parenting “there appears to be some significant differences between children raised by lesbian mothers versus heterosexual mothers in their family relationships, gender identity and gender behavior. . . . [The only study that] utilized a post-adolescent sample . . . reported 23.5 percent of the subjects homosexual. However, [this] sample was seriously flawed.” [FN85]
        . . ..
       Increased likelihood of homosexual interest is not the only potential risk for children raised by homosexual parents.  Javaid's study also discovered “noticeable” concerns for both lesbian mothers and their sons regarding discipline, expectations, and general parent-child relations. [FN100] Other studies have also reported that boys raised by homosexual mothers may have a lower self-image regarding masculinity. [FN101] Children born to or adopted by lesbian mothers who were examined by Charlotte Patterson, for example, showed more symptoms of stress and were “more likely to report feeling angry, scared or upset.” [FN102] A study of children of lesbians by Karen Gail Lewis revealed a “defensiveness” on the part of the children of lesbian couples she studied, [FN103] a pattern of denial-- especially deep in the youngest child in the lesbian couples she studied, [FN104] hostility from older boys, especially directed at the mother's lesbian lover, [FN105] children's expressed concern for the welfare of siblings, [FN106] children's concerns about their own sexuality, [FN107] children's concerns about the integrity of their family, [FN108] concerns about their mother's homosexual activities, [FN109] evidence that one of the lesbian mothers expressly encouraged her daughters to make lesbian sexual choices, [FN110] children forced to conceal one parent's secret sexual behaviors from the other parent, [FN111] and “gross maladaptive behavior [by older teenagers that] occurred around the time of the mother's disclosure [of her lesbian relationship].” [FN112] Likewise, the Belcastro study noted that studies biased in favor of homosexual parenting disclosed that children (especially daughters) of lesbians have increased levels of fantasized anxiety, increased tendencies toward inhibition, increased tendencies toward sadness (at least sons of lesbians), and disclosed increased cross-dressing among daughters, and less cooperative behavior. Sons of lesbians were reportedly more influenced by peers than children raised by heterosexual parents. [FN113]
       Finally, it is reasonable to be concerned that ongoing parental homosexual sexual behavior is harmful to children because that seems to be the lesson of the most relevant and analogous human experience--the experience of extramarital sexual relations generally.  The standard and expectation that responsible sexual relations must occur within the heterosexual marriage relationship is deeply rooted in our society and legal system. [FN114] Extramarital sexual behavior is associated with such harm to children as the breakup of their parents' marriage and the destabilizing, child-harming consequences of divorce. Parental extramarital relationships wound children, shaking, sometimes even destroying, their faith in marriage and in personal commitments of fidelity and intimacy. [FN115] It hurts a child to learn that one parent has been unfaithful to the other. That pain is very real and very wrenching. Parental extramarital relationships also provide a dangerous model for children, serving to pass intergenerational self-destructive behavior on to children. [FN116] The message of intergender and intergenerational carelessness, and family-sacrificing selfishness not only hurts, but also may have a programming effect on children. The lesson of sexual self-gratification at the expense of familial fidelity conveys a tragic message about both family commitments and responsible sexual behavior in our society. [FN117] In these days of so many harmful, even deadly, sexually transmitted diseases, the risks may be physical as well as emotional.
       The potential harm to children from homosexual behavior of their parents, however, should not be exaggerated.  First, many of the studies are not of large sample populations and have other methodological deficiencies. [FN118] Moreover, the reasons that men and women turn to homosexual relationships are many and complex, and do not necessarily or always cancel or override their love for and commitment to their children. Some parents with homosexual orientation undoubtedly are very committed to the welfare of their children, and the kinds of potential risks that may be associated with homosexual parenting may not differ significantly from those associated with heterosexual parenting by adults who engage in heterosexual extramarital activity. Nevertheless, although the social science research is not conclusive, it does suggest that there are some particular and unique potential risks to children raised by active homosexual parents.
B. Indicia of the Needs for and Advantages of Dual-Gender Parenting
       Children raised by homosexual couples do not have both a father and a mother.  If Heather is being raised by two mommies only, she is being deprived of the experience of being raised by a daddy.  Both the common experience of humanity and recent research suggest that a daddy and a mommy together provide by far the best environment in which a child may be reared.
       Among the most important reasons why heterosexual parenting is best for children is because there are gender-linked differences in child-rearing skills; men and women contribute different (gender-connected) strengths and attributes to their children's development.  Although the critical contributions of mothers to the full and healthy development of children has long been recognized, recent research validates the common understanding that fathers, as well as mothers, are extremely important for child development. [FN119]
       Experts in many disciplines that have recently been studying fathering have reached “surprising unanimity” in their recognition that “[m]en nurture, interact with, and rear competently but differently from women: not worse, not better . . . differently.” [FN120] When fathers nurture and care for their children, they do so not quite as “substitute mothers” but differently, as fathers. [FN121] For example, some studies show that fathers play with their infant children more than mothers, [FN122] play more physical and tactile games than mothers, [FN123] and use fewer toys when playing with their children. [FN124] Mothers tend to talk and play more gently with infant children. [FN125] Compared to mothers, fathers reportedly appear to “have more positive perceptions of the more irritable sons and less irritable daughters,” [FN126] and perceive their baby daughters to be more cuddly than mothers do. [FN127] Mothers smile and verbalize more to the infant than fathers do, [FN128] and generally rate their infant sons as cuddlier than fathers do. [FN129] Moreover, “[m]en encouraged their children's curiosity in the solution of intellectual and physical challenges, supported the child's persistence in solving problems, and did not become overly solicitous with regard to their child's failures.” [FN130] One study found that six-month-old infants whose fathers were actively involved with them “had higher scores on the Bailey Test of Mental and Motor Development.” [FN131] Infants whose fathers spend more time with them are more socially responsive and better able to withstand stressful situations than infants relatively deprived of substantial interaction with their fathers. [FN132]
. . .

       Separation of children from their fathers is “the leading cause of declining child well-being in our society. It is also the engine driving our most urgent social problems, from crimes to adolescent pregnancy to child abuse to domestic violence against women.” [FN140] Fatherhood is fragmenting in role. [FN141] The two main consequences of fatherlessness in American society are rising youth violence and declining child well-being. [FN142] It has been observed that boys with fathers rarely commit crimes; fatherless boys commonly commit crimes. [FN143] As one commentator notes,
        Surveys of child well-being repeatedly show that children living apart from their fathers are far more likely than other children to be expelled or suspended from school, to display emotional and behavioral problems, to have difficulty getting along with their peers, and to get in trouble with the police.
       According to a 1990 study commissioned by the Progressive Policy Institute, the “relationship between crime and one-parent families” is “so strong that controlling for family configuration erases the relationships between race and crime and between low income and crime.” [FN144]
       Accordingly, “the preconditions for effective fatherhood are . . . coresidency with children and a parental alliance with the mother.” [FN145] Bronislaw Malinowski maintains that “[t]he most important moral and legal rule concerning the physiological site of kinship is that no child should be brought into the world without a man--and one man at that--assuming the role of sociological father, that is of guardian and protector, the male link between the child and the rest of the community. [T]his generalization amounts to a universal sociological law . . . .” [FN146] 

. . . 
       Parents are important as role models for their children of the same gender because “[c]hildren learn to be adults by watching adults.” [FN154] Children are generally more compliant with the parent of the same sex. [FN155] The importance of the opposite-gendered parent for the complete emotional and social development of the child is now recognized as well: “Boys and girls build their notions of their sex roles from experience with both sexes.” [FN156] The loss of cross-gender parenting may have severe emotional consequences for the child. For example, the absence of a father in the home may result in a daughter having trouble relating to men throughout her adult life. [FN157]
       Indirectly, it is also best for children to be raised by both a father and a mother because men mature and become most responsible and relate better to children when they have raised children.  This is true in part because “[t] he transition from adult male to father is a much more complex task” than some imagine. [FN158] Yet fathering is a vital part of “the journey toward the complete man.” [FN159] Fatherhood “is the single most creative, complicated, fulfilling, frustrating, engrossing, enriching, depleting endeavor of a man's adult life.” [FN160] If fathers are involved in the daily physical care of a child in infancy, the probability that the man will be involved in physical abuse of any child is dramatically lower. [FN161] The finding of one psychiatrist that “[t]he intimacy of infant care creates a strong barrier against later exploitation of that intimacy, whether physical or emotional,” [FN162] probably holds true for both mothers as well as fathers. The helplessness of an infant evokes a nurturing response in both men and women. [FN163] Gender stereotyping is less likely to occur if the father has had an intimate relationship with his child. [FN164]
       The detrimental consequences generally experienced by children raised by only one parent are now irrefutable.  For example, children in a single-parent family generally receive less parental time and direction and less competent childrearing than those in two-parent homes. [FN165] They perform less successfully in educational activities, have more social adjustment problems, and exhibit higher teen-childbirth rates. [FN166]
      . . .   

       A child raised by two women or two men is deprived of extremely valuable developmental experience and the opportunity for optimal individual growth and interpersonal development.  Of course, the disadvantage of single-sex parenting upon a child clearly may be overcome and should not be overstated.  Many wonderful children have overcome the loss of one or even both parents in childhood and grown into wonderful adults, despite having little or no experience with dual-gender parenting.  But the significance of the disadvantage of growing up without both father and mother in the home should not be trivialized, either, especially in this difficult time of our social history.  Individually, the child must cope with the loss of example, counsel, and experience that living with the missing-gender parent would have provided, and must overcome the sense of loss, abandonment, and deprivation (often feelings of devaluation, inadequacy, and anger) caused by loss of the second-gender parent.  Socially, the community may be burdened, not just to provide some quasi-parental experience with missing-gender adults for the growing child to compensate for what the missing-gender parent would have provided, but also to bear the adverse behavioral consequences often associated with single-genderparenting. Although single-gender parenting (due mostly to divorce and birth of children out of wedlock) is a fact of modern life, and many single parents undoubtedly do a wonderful job in raising their children, the advantages of dual-gender parenting for children and for society justify society's legal preferences for this type of parenting.
. . .

       Clearly, then, parental sexuality is not the only, or necessarily the most important, facet of responsible parenting, but it is an important aspect of parenting for healthy child development.  Parents who provide a less-than-ideal model of responsible sexuality still may provide good parenting in other ways, and if their children learn responsible sexuality outside of the home, they may be no worse for their parent's deficiencies in this aspect of parenting. All parents at some times fall short of being perfect parents. However, some types of adult sexual behavior are clearly detrimental to the healthy development of children. Homosexual behavior of parents poses some unique potential risks to their children which should be candidly recognized and carefully considered when the best interests of children are appraised.
V. A Review and Critique of the Current Law and Cases

[omitted]
*893 VI. A Proposal for a Rebuttable Presumption
A. The Need for a Clear Presumption
      . . .

 
B. The Proposal
       States should adopt a rebuttable presumption that ongoing homosexual relations by an adult seeking or exercising parental rights is not in the best interest of a child.  The presumption should be rebuttable by a mere preponderance of the evidence.  Unless rebutted, this presumption should be considered as one of the many nonexclusive “best interests of the child” factors that are weighed by courts deciding parenting issues. This presumption should apply in any case involving significant parental relationship with the child, including custody, adoption, and visitation.
       The critical question is whether courts should presume that ongoing homosexual relations by an adult seeking or asserting parental rights are harmful or not harmful to children.  Courts must do one or the other.  If they do not presume that homosexual parenting is harmful, they will adopt by default the “not harmful” presumption. If no evidence is presented, or if the evidence is evenly divided, courts must still decide; they must presume either that homosexual behavior is or is not harmful. And that policy decision ought not to turn simply on who filed the lawsuit--which will vary from case to case.
       Placement of the presumption has enormous practical consequences: to overcome the presumption--whichever way it points--will require a party to assume the burden of producing evidence.  Expert evidence, usually from child psychologists, is typically necessary in contested cases to overcome presumptions about the effects of parental sexual behavior on the welfare of children. [FN304] Expert evidence is very costly to obtain. For less-affluent parents, including most who are in the economic “middle class,” in custody, visitation, and related litigation, the presumption may effectively determine how the case will be decided because few parents in these classes can afford to hire professional experts to provide the kind of evidence necessary to overcome a significant presumption.
       A presumption that parental homosexual relations are not harmful to children means that the faithful parent will bear the expensive burden of getting professionals to examine the parties and the circumstances in order to produce the most convincing evidence of the kinds of harm that may result from the other parent's extramarital sexual conduct.  On the other hand, if the presumption is that extramarital sexual relations are harmful to children, that means that the parent who is engaged in an extramarital relationship must bear the burden of producing evidence, usually by getting expert professionals to examine and testify, that no harm has or will come to the children. Because it is unavoidable that one or the other of the contesting adults will have to bear the burden of overcoming the presumption, it seems most fair to give the benefit of the presumption to the parent who has been most responsible, who has been faithful to marriage, or to the sex-within-marriage standard of sexual responsibility that involves the greatest consideration of the needs and security of, and minimal risks to, children and families. The burden of overcoming the presumption concerning child welfare in parental relationship cases should be borne by the parent who chose to act in a way that is less consistent with the welfare of children, the integrity of the institution of marriage, and the standard of sexual responsibility, and who was unfaithful to the marital relationship, especially if that relationship produced children. [FN305] Of course, there will be cases in which the reasons for the presumption do not apply--but because the presumption is rebuttable, parties in those cases will be able to protect their interests.
       Of course, it is not only the existence of the presumption, but the strength of the presumption that affects costs and outcomes.  The strength of the presumption is directly proportional to the expense required to overcome it and inversely proportional to the likelihood of overcoming it.  That is, if the presumption is mild, it may not be too difficult or expensive (i.e., may not require much or any paid expert evidence) to overcome.  On the other hand, if the presumption is almost irrebuttable, [FN306] it means that it is very difficult and expensive to overcome.
       Because the degree of harm to children from the homosexual conduct of a parent is uncertain, and because numerous factors are potentially relevant, and the range of potential harm is enormous--from possible temporary disruption to permanent physical or emotional harm--the presumption should be moderate enough that in the cases in which the actual harm is minimal, it could be overcome by parties who cannot afford expert witnesses.  Such factors as age and emotional development of children, their relationships to the competing parents, the relations between the parents, the nature and circumstances of the homosexual relationship, efforts to help the children cope with the potentially harmful consequences of the homosexual relationship, the relationship of the children to the homosexual partner, the extended family system, support groups, ability to forgive, and social circumstances all may influence the degree and duration of harm to children. The presumption should be mild enough to accommodate fairly the least detrimental cases, as well as substantial enough to influence the outcome in the most outrageous cases. A modest presumption, leaving the parties with the ability to overcome or supplant the presumption by mere preponderance of the evidence in the circumstances of the case, is certainly reasonable. [FN307]
. . .

VII. Conclusion: Integrity in the Interest of Children
       The law review literature regarding homosexual parenting is extremely one-sided.  It is mostly advocatory literature promoting the legalization of homosexual parenting.  There apparently is a taboo within our profession against writing or publishing articles opposing or criticizing same-sex marriage or homosexual parenting.  The ideal of expressing both sides of an important policy issue for the sake of fairness and balance and the ideal of promoting full, vigorous debate for the sake of having all plausible perspectives seem to have been abandoned by the writers of legal and social science journals.
       The social science literature that is cited in support of the claim that homosexual parenting is not significantly harmful to children is unreliable.  Methodological defects and analytical flaws abound in the studies.  The research is colored significantly by bias in favor of homosexual parenting.  Despite the favorable gloss put on the data, some of the research suggests that there are some serious potential harms to children raised by homosexual parents.
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